MERCANTILE COURT GUIDE

for

LEEDS

Background

For the most part the contents of this guide apply uniformly to all the Mercantile Courts in
England and Wales. The differences arise from the need to insert information that is peculiar
to the court in question such as how to contact those with special responsibility for a
mercantile list. The mercantile list in the Central London County Court enjoys a particular
status which is dealt with in the relevant guide.

As with the Commercial Court, Mercantile Courts function as specialist lists within the
Queen’s Bench Division of the High Court. Since 25 March 2002 the functions and
procedures of the Mercantile Courts have been governed by Part 59 and its accompanying
Practice Direction.

After consultation with the Deputy Head of Civil Justice it has been determined that, because
of the use of the Commercial Court Guide in connection with the Mercantile Courts, it will

not be necessary to produce a separate detailed Mercantile Guide.

Basic Principle

The basic principle will be that the practice and procedure set out in the Commercial Court
Guide shall be deemed to apply to the Mercantile Courts, save to the extent that the
respective Rules and Practice Directions under Part 58 (Commercial Court) and Part 59
(Mercantile Courts) differ. In most respects the two sets of Rules and Practice Directions
follow the same course, but appended to this Guide is a comparative table so as to ease cross-
referencing. References to the Clerk to the Commercial Court, Listing Office, Case
Management Unit etc. in the Commercial Court Guide should be read as if they referred to
the Specialist Lists Manager or similar person at the relevant court.

Object of this Guide

The object of this Guide is (a) to draw attention to areas where there are differences between
the respective Rules and Practice Directions in the Commercial Court and the Mercantile
Courts and (b) to highlight other areas where guidance is appropriate as to the practice and
procedure in the Mercantile Courts. What follows is therefore by way of a commentary,
adopting the same section and paragraph numbers as in the Commercial Court Guide.
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A2.
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B3

Preliminary

The Procedural framework

A.15. Pre-trial matters. All pre-trial matters in the Mercantile Court are dealt with
by the Mercantile judges, not by district judges.

The Mercantile Court Office

The administrative office for the Mercantile Court is located on the ground floor at
1 Oxford Row, Leeds LS1 3BG, tel: 0113 2542629, fax 0113 2439991. All
communications should be addressed to the Mercantile Court, quoting any appropriate
case reference. Unless there is good reason (which should be identified) any such
communication should be copied to all other parties to the proceedings, and the court
will assume that this has been done.

Commencement, transfer and removal

Mercantile Cases

B1.1/2. Ambit of Mercantile Claim. There is no equivalent to the list of matters set
out in Rule 58.1 (2). By Rule 59.1(1) it is provided that a claim may only be started
in a Mercantile Court if it

(a) relates to a commercial or business matter in a broad sense; and

(b) is not required to proceed in the Chancery Division or in another
Specialist List.

This is further qualified by PD59§2.1 which provides that a claim should only be
started in the Mercantile Court if it will benefit from the expertise of a Mercantile
judge. Notwithstanding point (a) above, the Mercantile Court has a wide jurisdiction
in respect of Arbitration Applications: see Section O below.

Part 7 Claims
B3.1 The Form N1(MC)

B3.2 Marking By PD59§2.2 (as adjusted by the relevant district registry) the
Claim Form should be marked “Leeds District Registry, Mercantile List”.

B3.3 Statement of Value Rule 16.3, which provides for a statement of value to be
included in the Claim Form, applies in the Mercantile Court.

B3.10 Interest. By Rule 59.4(1) passages in Rules 12.6(1)(a) and 14.14(1)(a) apply
with the modification that references to the Particulars of Claim shall be read as if
they referred to the Claim Form.

B3.11/4.4 Issue of a Claim Form when court office closed. The Mercantile Court has
no facilities for issue of a Claim Form at such times.




B4.

B6.

B12.

Part 8 Claims
Save for Case Management (see PD59§7.2(2)), neither Rule 59 nor PD 59 refers to
Part 8 claims. Part 8 claims may be begun in the Mercantile Court, but there are no

special provisions which apply.

Service of the Claim Form

B6.1 Service by the Court/Parties. Service is governed by Rule 6 and its
accompanying Practice Direction. As to service within the jurisdiction, the Court will
serve a document that it has issued or prepared unless:

(1) the party on whose behalf it is to be served notifies the Court that he
wishes to serve it himself;

(2) the Court orders otherwise; or
3) a Rule or Practice Direction provides otherwise.

It may be anticipated that in practice Court users will wish to continue to serve their
own documents but where this is done the Specialist Lists manager must be informed.

Transfer of cases into and out of the Mercantile Court

B12.1 Transfer from and to the Commercial Court and between Mercantile Courts.
By Rule 59.3 a Commercial Court judge may transfer a claim from the Commercial
Court to a Mercantile Court; and a Mercantile judge may transfer a mercantile claim
to another Mercantile Court (if he so wishes, on his own initiative: see PD59§4.3).
By PD58§4(1) a Mercantile judge has no power to transfer proceedings to the
Commercial Court: the judge may adjourn the application to be heard by a
Commercial Court judge or he may dismiss the application.

Transfer from other Courts to a Mercantile Court. By PD59§4.1, if a claim which has
been issued in any other Court is thought suitable to continue as a mercantile claim in
a Mercantile Court, application may be made direct to that Mercantile Court. In the
event that transfer is sought by consent, the application may be made by letter stating
why the case is suitable for transfer and enclosing the written consents of the parties,
the Claim Form and Statements of Case. If an application for transfer to a Mercantile
Court under Rule 30.5 is made to a Court other than the Commercial Court or another
Mercantile Court, that Court has no power conclusively to effect transfer: by
PD59§4.2 it may adjourn the application to be dealt with by a Mercantile judge or it
may dismiss the application.

Particulars of Claim, Defence and Reply

C1.10/C2.3/C3/C4.C4.4 Service. See B6.1, above. It is only in respect of service of
a Reply that proceedings in the Mercantile Court fall within category (3) above: see
Rule 59.9(1).



C5.1 Amendment. PD17§2.2 applies, and thus, unless the Court otherwise orders,
there is no requirement that an amended Statement of Case should show the
original text.

Case Management in the Mercantile Court

D1.2 Multi-track. While all mercantile claims are indeed allocated to the Multi-
track, in practical terms, if the claim is less than £15,000 (see B3.3 above), the
Mercantile judge may well give directions more akin to those which would operate
under the Fast-tack regime.

D2. Key features of Case Management. Not all of the ten key features apply or
apply with the same rigour where Case Management is in the Mercantile Court.
Thus:

-- By PD 59§7.1(1)(a) the Case Management Information Sheet should be
substantially in the form set out at Appendix A thereto.

-- by PD59§7.7(2) it is sufficient that there be a simple non-controversial
concise List of Issues prepared by the Claimant. It is not necessary for that to
be exhaustive or even for it to be prepared in consultation with other parties.
It is sufficient if the List provides a general idea of the principal issues in the
case.

-- By PD59§7.8 it is not mandatory that there should be a formal Case
Management conference by way of a hearing, and in a straightforward case it
should be possible for the parties to avoid the need for attendance by
submitting agreed directions in advance. Where such course has not been
taken, the parties may be visited with an adverse costs order.

-- Whether agreed or not, by P59§7.7(2)(b) the Claimant or other party
applying for a Case Management conference must file and serve a draft order
substantially in the form set out at Annex B thereto, setting out the directions
which that party thinks appropriate. The Court is not obliged to accept agreed
directions and may alter them. It should be noted that in any event the Court
may as part of its general Case Management power make an order of its own
initiative and dispense with attendance. In either case any party objecting to a
direction which has not been agreed or proposed by that party may apply
within 7 days of receiving the order that it be varied or revoked.

-- Even where a Case Management conference does take place by way of a
hearing, while desirable, it is not necessary that attendance should be by the
advocates retained in the case; it is enough that there be attendance by a legal
representative familiar with the case with authority to deal with any issues
likely to arise.

D3. Fixing a Case Management Conference.

D3.4 Time for application. If proceedings have been transferred to the
Mercantile Court, by PD59§7.3 the Claimant must apply within 14 days of




D4.

D5

Dé6.

D7.

DS8.

D10.

receiving an acknowledgement of transfer from the Chancery Section (which
also deals with Mercantile and TCC cases) unless the transferring Court itself
held or gave directions for a Case Management conference when it made the
order transferring proceedings.

Case management system.

There are three judges who regularly do mercantile work in Leeds. There is
no formal team system. Where appropriate, cases can be reserved or allocated
to one or more of the regular judges.

Case Memorandum

As set out under D2 above, there is no need to prepare a Case Memorandum
for claims in the Mercantile Court.

List of Issues
As set out under D2 above, it is sufficient that there be a simple List of Issues.
If it be suggested that there be a trial of a preliminary issue, the parties should

seek to agree whether costs should be in the issue or in the case.

Case Management bundle

D7.2(ii1) Case Memorandum. See D5 above.

D7.5 Revision and upkeep. The Case Management bundle should be revised
from time to time, but in cases in the Mercantile Court there is no requirement
for continuous revision of the bundle.

Case Management conference

D8.2/3 Attendance. See D2 above.

D8.4 Applications. If a party wishes to apply for an order in respect of a
matter not covered by the Case Management Information Sheet, an application
should be issued to be dealt with at the Case Management conference.

DS8.5 Materials. By PD59§7.7(1)(a) the parties are required to employ a
case management information sheet substantially in the form set out at
Appendix A to PD59.

D8.7(1) The hearing. As to attendance at the hearing, see again D2 above.

Part 20 claims

D10.6 PD20§5 applies, but wherever possible the parties should try to

coordinate Case Management, so that directions in the main action and any
Part 20 proceedings are considered on the same occasion.



D14.

Dle.

D17.

D18.

DI9.

Pre-trial checklist

This should be substantially in the form set out in Appendix C to PD59: see
PD59§8.2.

Fixed Trial Dates

D16.1 If at the Case Management conference the parties attend with dates to
avoid, it may be possible immediately to fix a trial date. Otherwise, the judge
will in the ordinary course of events provide a trial window and fix a listing
appointment, which appointment will generally take place within the fortnight
following the Case Management conference. The appointment will be
diarised and may but need not be attended: the trial date will be fixed having
regard to any notice of dates to avoid received from the parties by fax sent to
the diary manager’s office at 0113-242-6380.

Estimates of Length of Trial

D17.1 and 6 Maximum/minimum length. In many cases the Mercantile
judge will stipulate what time will be allowed for the trial, which may well be
less than the parties’ estimates.

Pre-trial review and trial timetable

D18.3 Attendance. It is desirable but not essential that attendance should be
by the advocates who are to represent the parties at the trial, but any
representatives must be fully informed and authorised for the purpose of the
review (PD59§8.4). Unless the review is merely for timetabling purposes, the
Mercantile judge should be provided at least one clear day in advance with a
list of matters which the parties consider should be canvassed, together with a
bundle of documents, including where necessary witness statements, which
will assist in such rulings as he is liable to make.

D18.4 Timetable. PD59§8 contains no provisions equivalent to PD58§12.
Nonetheless, as is clear from what is set out above, appropriate timetabling is
often of importance upon a pre-trial review, and in practice adherence to the
guidelines in D18.4 should be the norm in any case liable to last longer than
5 days.

Orders

D19.2 Time for compliance. In the Mercantile Court the latest time for
compliance is 4.00 pm on the day in question.




Disclosure

E4 Specific disclosure

E4.4 Ships papers. The Mercantile Courts Rule and PD contain no
provision equivalent to Rule 58.14, but in an appropriate case the Mercantile
judge may well make a wide-ranging disclosure order.

Applications
F1 Generally

F.1 Generally. By PD59§1.3, in the event that an application (a) is urgent
and no Mercantile judge is available to hear it or (b) a Mercantile judge
so directs, the application may be dealt with by any other judge who,
were it not a Mercantile claim, would have jurisdiction to determine it.

F1.4 Service. See B6.1 above.

F1.9 Hearings The Mercantile Judges are very happy to deal with
applications by means of a telephone conference call and in the interest
of saving costs would encourage a more widespread use. Those
arranging such applications should ensure and seek confirmation that
the judge has a consecutively numbered bundle. Video-conferencing
facilities are available. Arrangements should be made through the
Dairy Manager’s Office fax 0113 242 6380.

Telephone hearings are suitable for:

1) Procedural applications (e.g. case management conferences,
applications to vacate a trial date) where (a) the number of
matters in issue is limited and (b) the application will take no
more than 30 minutes.

2) Contested applications (e.g. for disclosure of documents or
further information, or for judgment under Part 24) where (a)
no more than three parties are involved and (b) the application
(including delivery of judgment and consequential
submissions) will take no more than 60 minutes.

These restrictions do not apply to video-conference hearings.

F2 Applications without notice

F2.5(b) Mercantile Judge unavailable? see under F1 above.




G.

F5

F15

Ordinary Applications

F5.2 Hearing days.

Applications which are to be heard in court are dealt with in one of four ways:

1)

2)

3)

4)

F5.5

F5.6

On most Fridays there is an application list (which also includes
Chancery and TCC applications). An application may be placed in this
list provided that it will take no more than 2 hours (including delivery
of judgment and consequential submissions). As experience has
shown that the Friday list can be disposed of by close of business,
sometimes with the assistance of a second judge, no restriction is
placed on the number of matters to be listed.

Depending on the state of the lists and his other commitments, the
judge may be prepared to list short applications at 10.00 am on any
working day. All such applications should be dealt with by 10.30 am.

An application which is estimated to last in excess of 2 hours must be
listed for a date to be fixed by the list officer.

Very urgent applications will be dealt with as and when they arise. If
necessary, the judge may be prepared to interrupt a trial to deal with
them.

The Application bundle. The bundle should be indexed and
consecutively numbered and attached thereto should be an estimate of
the reading time required by the judge (PD59§10)

Skeleton arguments. They may be lodged by fax as set out in A2
above. In some cases, with permission of the judge, e-mail may be
used.

Interim Injunctions

F15.8/12 Freezing injunctions/Search Orders. Only the permanent Mercantile
judges or judges ticketed for mercantile work are authorised to grant or
otherwise deal with freezing injunctions or search orders, and that jurisdiction
is limited to cases that are properly issued in, or are appropriate to be
transferred to, the Mercantile Court.

F15.8(a) Return date for freezing injunctions. There is no presumption of any
particular day of the week for the return date.

Alternative Dispute Resolution

G1.9 There is no court based ADR scheme.



J.

K.

M.

Trial

J2.1  Split trials. Assessment of damages will ordinarily be dealt with by the
trial judge, but he may refer it to a non-Mercantile Judge including a District
Judge.

J7.1  Trial sitting days Trials are normally heard from 10:30 am to 4:00 pm
from Monday to Friday. In cases estimated to last several weeks, it is often
beneficial to sit a four day week (from Monday to Thursday) and this can be
arranged at the case management stage. Also, if the trial judge is the
applications judge for a particular Friday (see F5.2 above), it will be necessary
to sit a four day week: the parties will be notified of this well in advance of
the trial.

J12.1 Reserved judgments. Unless the matter is commercially or otherwise
sensitive, with a view to saving costs, a copy of an intended judgment may be
passed to the parties or their legal representatives in advance of any date for its
delivery being fixed. Any such judgment will be confidential to the parties
and their legal representatives until after it has been formally delivered.

J.12.2(a) Approved texts. There is no system of lodging approved texts with
any Mechanical Recording Department. Any enquiries about the final form of
any judgment should be made of the Diary Manager’s Office.

After Trial

K2.1 Accounts and Enquiries. Accounts and enquiries will normally be
dealt with by the trial judge but he may refer it to a non-Mercantile Judge
including a District Judge.

K3.1/2 Enforcement Unless the Court otherwise orders, all proceedings for
the enforcement of any judgment or order will be handled by a district judge.
Unless there is a good reason, applications in connection with enforcement
should be directed to the Chancery Section.

K.4.1 Assessment of damages or interest after a default judgment. See K2.1
above.

Litigants in person

M3.1 Companies without representation. Whether a Mercantile Judge gives
permission to an employee of a company or other corporation to represent his
employer depends upon a number of factors, including the complexity of the
case.




N. Admiralty

The Mercantile Court has no Admiralty jurisdiction, so if it is desired to start
an Admiralty action in rem in order to obtain security for a claim, the Claim
Form should be issued from the Admiralty Court. Where security for the
claim is not a problem or has been provided voluntarily, there is no reason
why proceedings in personam should not start in or be transferred to the
Mercantile Court, provided that they are in respect of a mercantile claim.

0. Arbitration claims

Ol.

04

010-17

018

Arbitration Claims/the Arbitration Act 1996.

Subject to the limitation in respect of s9, the Mercantile Court may deal with
arbitration applications under the Arbitration Act 1996 (the 1996 Act).

Proceedings under S9 of the Act (stay of legal proceedings) must be started in
the court in which the legal proceedings are pending (art 3 of the High Court
and County Courts (Allocation of Arbitration Proceedings) Order 1996 (the
Order) and rule 62.3 (2).

Those contemplating arbitration proceedings in order to challenge an award
under ss.68 and 69 of the Act should appreciate that the Court’s powers are
very circumscribed: the burden on the applicant is far heavier than under the
appeal regime that operates within the Court system: as to s.68, see in
particular the observations of Tuckey J in Egmatra v Marco Trading Corp.
[1999] I Lloyd’s Rep. 862 at 865.

Service of the Arbitration Claim form

See B6.1 above.

Claims under the Arbitration Acts 1950-1979

By PD62§14.1, save for claims in existing proceedings (rule 62.13(2) and
under s.12(4) of the Arbitration Act 1950 (rule 62.14), an arbitration claim
under the old law must be started in the Commercial Court and the Mercantile
Court has no jurisdiction to deal with any such claim, unless it is transferred
into the List by a judge of the Commercial Court.

Enforcement

By reason of express provision under art 4 of the Order in respect of ss66 and
101 of the 1996 Act and the absence of prohibition under part 62 and PD62, it
would appear that the Mercantile Court has jurisdiction in respect of
arbitration enforcement proceedings under both the 1950-1970 Acts and the
1996 Act.

10



019

020

Registration of foreign awards is governed by Rule 62.20.

Transfer of Arbitration Claims

The Commercial Court and the Technology and Construction Court can
transfer any arbitration claim out of its list and into that of a Mercantile Court
(Rule 59.3(b) and 62.3(4)).

Provided that it has the necessary jurisdiction to deal with the matter, the
Mercantile Court may order that an arbitration claim be transferred to its list
(PD59§4).

The Mercantile Court may transfer proceedings to another Mercantile Court.
Transfer to another specialist list or to the Commercial Court will require the

consent of the receiving court (Rules 59.3(a) and 30.5(3)).

Appointment of Judge as Sole Arbitrator or Umpire —

Only a judge of the Commercial Court or the Technology & Construction
Court may accept such appointment.

Miscellaneous

The provisions are inapplicable to the Mercantile court.

COMPARATIVE TABLE

Rule 58 Rule 59
Scope & Interpretation 1 1
Specialist List 2 1(3)
Application of CPR 3 2
Proceedings in Commercial Court 4
Transfer of Proceedings 3
Claim Form and Particulars of Claim 5 4
Acknowledgment of service 6 5
Disputing jurisdiction 7 6
Default judgment 8 7
Admissions 9 8
Defence & Reply 10 9
Statements of Case 11 10
Part 8 claims 12
Case Management 13 11
Disclosure — ships papers 14
Judgments and orders 15 12
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General

Starting proceedings

Applications before issue of proceedings
Transfer of proceedings
Acknowledgement of service

Default judgment and admissions
Variation of time limits

Amendments

Service of documents

Case management

Pre-trial review

Case management in case of Part 20 claim
Evidence for applications

Files for applications

Judgments and orders
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